Charles Cajetan Count Leſlie, and „ 

Anthon Leſlie of Balquhain, . PPenants. 

Peter Grant, and David Orme I piter g c ondents. 
in Edinburgh hh Tumr ad Litem, | * . 
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of Balgubain in Sbotland, enteted into the Imperial Service, was promoted to the 
19 OP of a Count of the Empire, and had conſiderable Eſtates in Germany conferred upon 

Im. 3 Rd. } S333 DIELSO 6.053 fig | v4 442 1:2 ' 15 
- Upon his Death, ad Extinction of his Line, the German Honours and Eſtate deſcended to 
James Leſite, who renounced his paternal Inheritance of Balpubain in favour of his younger Bro- 
L . 4 OT (9/9404 $4450 T 1 2 p64 
Count James had no Iſſue, his Brother Patriet had two Sons James and George, and two 
Daughters, and having a near Proſpect of ſucceeding his Brother James, he, with a View to that 
Event, ſettled his Scots Eſtate by a ſtrict Entail on himſelf for Life, Remainder to George Leſiie his 
ſecond Son, and the Heirs Male of his Body, "Remainder to the Heirs Male procteat, or to 
be procreat of his o.] Body, of his then preſent or any other Marriage, and the Heirs Male to 
be procreat of their Bodies — Remainder to James Leſtie his eldeſt Son, and to the Heirs Male 
of his Body; with ſeveral Remainders over, —— Provided that in caſe it ſhould happen the faid 
George Leſlie or the Heir Male of his Body, or any other Heirs Male of his the aid Patrit#'s Body, 
to ſucceed to both the/ſaid Eſtates, in that Caſe the foreſaid Eſtate of Balguain and others therein 
ſpecified, ſhould fall and belong to the next Heir Male to be procreat of his Body of that or of any 
other Marriage —— Remainder to the ſubſequent” Heirs' of Tailzie, in the Order of Succeſſion above 
mentioned, to whom, and in whoſe Favour the ' faid ' Heirs Male, and the faid Heirs of his Body, 
who ſhould ſucceed to the ſaid Lands and Eſtate” in Germany, ſhould be holden arid obliged to 
diſpone and reſign the foreſaid Lands and Eſtate of Bahubarn, and the fame ſhould from thenceforth 
be redeemable by the other next Heirs Male, to be procreat of his Body of that or any other Mar- 
riage, and the other Heirs of Tailzie foreſaid, from the ſaid Heirs Male who ſhould ſucceed to both 
the ſaid ' Eſtates, and his Heirs Male, by Payment of the Sum of Ten Merks; and he reſerved to 

269% March 9: to himſelf a Power to alter. e 


Charter and in- On this Deed there paſſed a Charter under the Great Scal, and Infeftment was taken the gth 
89 8825 September, 1694. — ys 1 | | 

4100. July 1j. James Count Leſſie dying ſoon after, Patrick (then Count Leſlie) made a ſecond ſtrict Entail 
— Entail of the Eſtate of Balgubain, reciting, * That he found it expedient to alter the former in ſome 
Balquhain, Reſpects, and therefore granted Procuratory for reſigning the faid Eſtate to himſelf in Liferent, and 
to his Son the ſaid George Le//ie and the Heirs Male of his Body Remainders to the Heirs Male 
of his own Body of any other Marriage, and the Heirs Male of their Bodies Remainder to 
the Appellant Charles Count Leſlie, (the. ein deſcribed ſecond Son lawfully procreat betwixt James Count 
Leſlie, Count Patrick's eldeſt Son, and Berne Princeſs of Lichtenſtein his Wife) and the Heirs Male 
of his Body Remainder to any other ſecond Son procreat or to be procreat of the ſaid James 
Count Leſlie his Body, of that or any ſubſequent Marriage, and the Heirs Male of their Bodies — Re- 
mainder to any ſecond Son of Foſeph Patrick Count Leſlie, eldeſt lawful Son to the ſaid James 
Count Leſlie, and the Heirs Male of their Bodies —— Remainder to any ſecond Son of Francis 
Jacob Count: Leſſie, only lawful Son to Alexander Count Leflie, Count Patrick's younger Brother, 
and the Heirs Male of their Bodies Remainder to any ſecond Son of the Body of Connt Fran- 
cis, Jacob's eldeſt Son, and the Heirs Male of their Bodies —— Remainder to James Leſlie, eldeſt 
Son of Alexander Leflie of Piteaple and of Marjory Leffie Count Patrick's eldeſt Daughter, and the 
Remainder un. JAeirs Male of his Body. Remainder to John Grant, eldeſt Son of John Grant of Ballindallach, 
. of Anna Franciſca Leflie Count Patrick's Second Daughter, and to the Heirs Male of his Bo- 
claim. dy: with ſeveral Remainders over. Proviſo, That all the Heirs of Tailzie ſhoald be bound 
and obliged to perform, and cloſely adhere to, the ſeveral Conditions, Proviſions, and Reſtrictions 
and Limitations contained in the former Entail, as if they were therein at full, Length inſerted; ex- 

cept one Proviſion as to the Heir of Tailzics reſiding in Scotland, which was diſpenſed with. 
On Count Patrick's Death, bis ſecond Son George took the Eſtate of Balgubain, and after him 
James, George's eldeſt Son, but without making up his Titles; and dying without Iffue, his only 


1 urviving 


] N the Beginning of the 17th Century, Yalte Leſlie, of the antient Family of Leſſie 


4 


ſurviving. Brother Erneſt was, on the 17th ub, , 1739; ſetxed Heir of Tailzie and Provifion to 
1739: July 17. their Father George, and duly "infeft ; but dying alfo without Iſſde, Eſtite Tait limited to 
George and the Heirs Male of his Body was ſpent, and there being no Heirs Male of the Body of 


the Donor, of any other Marriage, the Remainder limited to the Appellant Charles Cajetan Count Leſlie 
by Name took Effect in Poſſeſſion, 


The Appellant Count Charles Egan was; in the afual Poſſt fon H the Germar ERite by his 
Faiker-aght: MA be —— And a Doubt I IE: y the Conditions and Limi- 
tations of the Deeds 1692, and 1, he ria P UM ſcveral Actiogs were brought in 
the Court of Seſſion againſt him? One by his eldeſt Son Count Leopold, another by his ſecond Son 

Count Anthony, and the third by Sir James Leſlie of Pitcaple, for declaring, that he could not, 
under the Settlements of 1692, and 1700, hold both Eſtates, but muſt diveſt himſelf of the Eſtate 
of Balquhain ; and the Plaintiffs in theſe ſeveral Actions reſpectively claimed to be the Perſon. 

1741. Feb. 11. The Court of Seſion, by Integlocutor dated the A ith Februgry, 1741, Found that the Ap- 
“ pellant Count Charge Cajetan, and the Heirs Male of his Eddy, Were Alge to denude in favour 

of James Leſlie of Pitcaple;“ but the preſent Appellants” having ſeverally appealed from this In- 

1742. April ag. terlocutor, it was, on the 29th April, 1742, Ordered and adjudged by the Lords Spiritual and 
Rate of en. Temporal in Parliament aſſembled, That the Appeals of Charles Cajetan Count Leſlie, and Leopol- 
* dus Count Leſlie, be diſmiſſed ; and upon the Appeal of Antonius Count Leſlie, it was declared, 

That Antonius Count Leſlie, ſecond Son to Charles Cajatan Count Leſlie, was the next Heir of 

* Tailzie, to whom the Eflate of Ba gubain, in the Event which had happened, devolved, accord- 
* ing to the true Intent and Meaning of the Deeds of Entail mentioned in the ſaid Appeals: And 
* their Lordſhips thereby ordered aud adjudged, that the ſaid Charles Cajetan Count Leſlie: ſt: ould 
« denude himſelf of the Eſtate of Balgubain in fayour of the ſaid Auonius Count Leſh, and that 


La 


* the ſame ſbould be redeemable by the ſaid Autonius, from the ſaid Charles Cajeton, Count Leftie - 


* and his eldeſt Son, or his Heirs Male, for Payment of the Sum of Ten Merks Seats, in Terms of 
de the ſaid Entail; and they farther ordered that the Lords of Seſſion fhbuld- give the neceſſary D. 
1-42. Aug. a, ©© rections for carrying that Judgment in: Executions”. 3; Py o] 1656 6 goivat. bas 15 C 
— week The Appellayt Count Anthony being accordingly ſerved; and retoured neareſt. Heir of Tailzie and 
. . Proyiſion to Erneſt Leſtie, obtained an Adjudication of the Eſtate of Balpubain againſt the Appellant 
fate of Bal- Count Charles Cajetgn, whereon a Charter and Infeftment followed ; and frum thence till 19.57, when 
main and In- the preſent Action was brought, has been in quiet Poſſeſſion of the Eſtate, 11 i {1 
feftment here... The Reſpondent Feter Grant, unger the Name of eldeſt Son td Capt. Jain Grant late of Bolknda!- 
Potefien til lacb, the eldeſt Son of Fobn Grant af Ballindallach deceaſed. and of Anu, anti ſes ſocoud Daughter 
1575. Reben. Of Patrick Count Leſlie, brought an Action of Redoction and Deglarator in the: Court of Seſſion againſt 
Ca the Appellants, againſt his own, Father, and againſt ſome of dhe other Heirs Subſtitute to the Succeſ- 
His Aion of ſion of the Eſtate of Balgubgin. by the Settlement 1700 before bimſelf, concleding that they being all 
Kelche. either as Aliens or Papiſts, by Law incapable to inherit, the tallzied Eſtate ſhould be declared to belong 
to him as next Proteſtant Heir, and that the Appellant Charles Cajeran, ought to be decerned and or- 
dained to obtain himſelf ſerved and retoured in that Eſtate, and being infeft therein, to denude in his 
Favour, —At the ſame Time he took out a Brie ve from his Majeſty's Chancery in Scotland for ſerving 
him next Proteſtant Heir to Erneſt Leſlie, the Perſon laſt infeft before Count Anthony. | 
The Appellants were abroad when this Attempt was made to ſtrip them of their antient Family 
Inheritance; their Agent defended them in the beſt Manner he could, without Inſtructions from his Con- 


ſtituents, againſt Objections all perſonal to the Appellants themſelves ; and the Reſpondents, to improve 


_ Advantage from the Appellants Abſence, hurried on both Actions with an unprecedented Rapi- 
ity. | | 


1788. Jan, 7, Aſter various Proceedings, and Interlocutors on preliminary Points diſputed in the Cauſe, the Court 
of Seſſion, „upon Report of the Lord Preſtongrange, and having heard Council for the Purſuer, and 


« for Antonius Count Leſlie, found, That the Purſuer has a good Title to carry on this Action; and 
e in Regard it was admitted in the Proceſs at the Inſtance of the now Defendant (Appellant) Anto- 
nius Count Leſlie before this Court, againſt James Gordon of Cœubardie, in the Year 1749, that 
he the ſaid Antonius was born in foreign Parts, outwith the Allegiance of his Majeſty, in which 
« Cauſe the Court found, That by the Common Law of Scotland an Alien not naturalized cannot ſucceed 
« to any Heritage in this Country; and found that the ſaid Antonius is an Alien, and therefore had 
« ng Right to carry on that Action for Recovery of a Land Eſtate; and as it is not now alledged that 
* the ſaid Antonius Count Leſlie, or Count Charles Cajetan Leſlie his Father, were born within the 
« King's Allegiance, found it preſumed, that the ſaid Auatonius Count Leſlie is an Alien; and remit to 

ce the Lord Ordinary to proceed accordingly.“ | 
And on a reclaiming Petition for the Appellants, which was anſwered by the Reſpondents, ** The 
Feb, 28, « Lords adhered to their former Interlocutor, with this Variation, that they find it preſumed, that 
« Antonius Count Leſlie and Count Charles Cajetan Leſlie his Father, were both born in foreign 

« Parts outwith the Allegiance of his Majeſty.” 


C 


The Appellants Agent, though {till uninſtructed by his . Conſtituents, thought himſelf bound 


to appeal from theſe two, and twenty three other Interlocutors made in the Reſpondents two Ac- 

tions. Fi 
1757. amis, And on hearing the Appeal, © the Lords Spiritual and Temporal in Parliament aſſembled, or- 
$5, Apill Ge ©. 4 : O . 8 
Juggment of the e dered, and adjudged, That the ſaid Interlocutors of the 27th January, and 28th February 1758, 
e « complained of in the ſaid Appeal be, and the fame were thereby reverſed ; apd it was thereby _—_—_ 
g tha 
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<< that both Parties be at Liberty to make ſuch Proofs as are — to them by Law, and that 
eit be remitted to the Lord Ordinary to proceed accordingſy.— The other Interlocutory 
e ath m ed : ' | g | . f "2 ® % ' e * , 


Farther Proceed- 1 2 | 
;ngzin the two The two Cauſes being returned to the Court of Seſſion, and the Appellant Anthony, (who has 
— * 2e. the whole beneficial Intereſt) about this Time made acquainted with hf N ature pry Ml Yak he 
Interlocuter of returned to Scotland, and removed the Objection with Reſpect to his Religion, by taking the Formula 
in the Service preſcribed by the Act of Parliament of 1700. And the Court of Seffion, by Interlocutor of 2oth De- 
appealed cember 1758, * Upon "the Report of the Lord Preſtongrange, Fourtd that the Brieve as neareſt 

ec Proteflant Heir preſently depending before the Macers, at the Inſtance of Peter Leſlie Grant, fill ſub- 

« fiſts, notwithſtanding of the Certificate produced for Anthony Leſlie of Balquhain of bis having taken 


. © the Formula, and repel the Objettion made to the Commiſſion 1ſſued by the Clerk to the ſaid Service, and © 


ce ordain the Seals to be taken off the Proof following upon the ſaid Commiſſion, to the Effect the Purchaſer 
1 e of the Brieve may have Acceſs thereto.” 1 | x | * 
17 . 


Leet „, And in the other Action of Reduction, the Lord Ordinary, by Interlocutor dated the 
1 — 8th. of December 1758, Before Anſwer allowed the Purſuer to prove prout de jure, that Charles 


appealed from in © Cajetan Count Leſlie, Antonius Count Leſlie, and the baill other Defenders called (excepting 


or os Captain John Grant the Pur ſuer's Father were born in Foreign Parts, outwith his Majeſty's Alle- 
„ giance; and alſo that the ſaid Charles Cajetan Count Leſlie, and the haill other Perſons Defenders 
called in this Proceſs, (excepting Antonius Count Leſlie) are Papiſts, and profeſs the Romiſh Reli- 


&« gion, and all other Fucts and Circumſtances relative thereto ; and allows the Defenders a conjuntF Pro- | 


te bation thereanent, if they ſhall think fit ; and grants Commiſſion to both Parties for proving to the Ef- 
t feft foreſaid; and that at Leuchtenberg, Chamb, Ratiſbon, Gratz, Gorlitz, Freyberg, Landſhut, 
« Schwednitz, Erfurd, Leewarden, Vienna, Venice, Hague, Rotterdam, Amſterdam, Gertruden- 
* berg, Uleſſingue, alias Fluſhing, Trieſte, London, Dublin, Edinburgh, Aberdeen, Old Aberdeen, 
« Mil of Pitcaple, Kinmundy, Elgin and Irvine ; and that any lawful Day or Days betwixt and the 
* <_ next to come, each Party before Extract naming Commiſſioners to the other 
&« for taking their Proof at the reſpective Places above mentioned: And in caſe they fail to name, or the 
© Commiſſioners named failing to accept or attend, then to the Governors, Deputy Governors, or any of 

the Civil Judges in the ſeveral Towns in Germany, Holland, or Netherlands, ubere this Commiſſion 
may be executed, and to any of the Councillors of the City of Venice, failing the Accepiance and At- 


ec 
cc 
cc 


& flices of his Majeſty's Peace, for the Cities of London and Dublin, failing the Acceptance and Atten- 


te dance of the Commiſſioners named for taking the Proof at theſe Places; and to the Sheriffs Deputes or 


«* Subſtitutes, or any of bis Majeſty's Fuſtices of the Peace for the ſeveral Sbires in Scotland where the 
« Conimiſfion may happen to be executed, failing the Acteptunce and Attendance of the Commiſſioners 
« named for taking the Proof in Scotland; and each Party intimating tothe other, or to their Doers at 


« Edinburgh, the Time they are to begin to lead the reſpective Proofs at the Places above named forth of 


« Scotland; and that one Month at leaſt before taking the ſaid Proofs, and 14 Days at leaſt before lead- 
« ing any Proof at the Places above named in Scotland, and recommends to.the Commiſſioners accepting, 
« nd who ſhall be aſſiſting in executing this Commiſſion in foreign Parts, to apply for and obtain all pro- 
e per and neceſſary legal Compulſitors for making tbe Witneſſes compear before them, as to them ſhall ſeem 
«© expedient and neceſſary, to be reported the Day next, and grants Warrant for 
Letters of Diligence, at either Party's Inſtance, againſt Havers and Witneſſes reſiding in Scotland for 
« compearing ard deponing before the Commiſſioners to the ſame Day: But ſuperſedes extrafing the Com- 


« miſſion hereby granted for taking the Proof at any of the Places abroad, and without the Dominions 


of Great Britain zo the 7th Day of February next to come, to the End the Defenders Doers may have 
an Opportunity to be inſtructed to name proper Commiſſioners at theſe ſeveral Places abroad; betwixt 
« and which Day, if they fail to name, allows the Commiſſion to be extracted, without Prejudice never- 
« theleſs to the Purſuer to take an Extract of the Commiſſion hereby granted for leading the Proof to be 
« adduced by bim within the Dominions of Great Britain, in the common and ordinary Way allowed 
« by the Forms of Court.” 
Appellants Re- This Interlocutor manifeſtly tended to involve the Appellants in an immenſe Expence, and a Series 
pretemanion of Operations, which appeared almoſt impracticable; ſo many, ſo remote, and ſo inconvenient Places 
were jumbled together, that it ſeemed calculated to deter the Appellant from attendin 
the Reſpondent in his Enquiry; and yet, on a ſerious Reflection, it occurred, that all this Work 
and Expence might be entirely thrown away, and not anſwer either the Reſpondent's or Appellant's 
Purpoſe. However, the Appellant confined his firſt Repreſentation againſt this Interlocutor to the Diffi- 
culties it laid him under. To fix upon Commiſſioners in the different Parts of the World where the 
Commiſſions were to be ſpedd before the 7th of February, when there was ſcarce Time to receive an 
Anſwer, by the ordinary Courſe of the Poſt, from ſome of the Places mentioned in the Interlocutor, 
was abſolutely impracticable; and ſeveral Places mentioned in the Interlocutor were the Seat of War, 


and in the Poſſeſſion of the King of Pruſſia, whither the Appellants, who had Eſtates in the Auſtrian 
Dominions, could not repair with Safety. | 


cc 


The 


tendance of the Commuſſioner or Commiſſioners named for taking the Proof there ; and to any of the Fu- 


— — 
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The Reſpondent anſwered the Appellant's: Repreſentation, but the Lord Ordinaty would in- 

dulge no farther than by enlarging the Time for gaming  Commifioners a Fortnight z and 

ny pronounced the following Interlocutor on the 22d of the fame Month of December. Having . confi. 
Interlocutor of *© dered this Repreſentation and above Debate, prorogates the Time formerly allowed to the Defenders for 
e © naming Commiſſioners to tale the Proof at ile Places abroad, and-without thi Dominions of Great 

from intheRe- & Britain, 70 the 2 ½ of February next to came. And in order that no Diſpute may remain anent the Inti- 
* nations o he made by the Purfuer,. f tbe Jime he is to begin his Proof, appoints the Intimations to be 

« made to the Defenders themſelves, or to their Doers here, that is, to any f tbe Defenders Lawyers, 

Ronald Crawfurd, Writer m the Signet, and Allan Clark, their Agents; or that Notice be made and 

« lendar, Merchants, in Edin PL Hodiah wr ee WES | 

Reclaiming Pe- = The Appellant reclaimed againſt this Interlocutor by a Petition to the whole Lords, wherein he 

— ſtated the ſame Objections he had made in his Repreſentation to the Lord Ordinary and farther 

obſerved, that the naming ſuch a Number of Places for ſpeeding the Commiſſion could anſwer no 

Purpoſe, but that of perplexing and diſtreſſing the Appellant, and putting him to an extraordinary Ex- 

pence, when the Reſpondents did not even pretend to aſſert, that they had Witneſſes in all theſe ſeveral 

Places which they had given in, and were mentioned in the Interlocutor. He therefore prayed that 

the Execution of the Commiſſion might be confined to two or three capital Towns, whither they might 

1759. Jan. 16. bring their Witneſſes without Difficulty, and to which the Appellants might reſort with Safety. 

Interlocutor of -'The Lords, by their Interlocutor of this Date, remitted the Affair to the Lord Ordinary, with Power 


the whole Lords. 


3. to him to do therein as he ſhould ſee Cauſe. 


Jan, 20, 


IncHocutor of In conſequence of this Remit, the Lord Ordinary pronounced the following Interlocutor. Hav- 
— Ord- cc ing confidered the former Interlocutor, with this Petition and Remit, and heard the Opinion or Advice 
4th, © of the Lords, delivered by the Lord Prefident, that as Parties bave no legal Title or Privilege to name 
© or chooſe Commiſſioners for taking each others Proof, in the preſent Caſe it appeared moſt expedient for 
te avoiding ſome of the Inconveniencies alledged in the Petition, that there ſhould be no Commiſſioners named 
* by the Parties in this Cauſe ; and having heard Parties Procurators thereon, the Lord Ordinary before 
« Anſwer allows the Purſuer to prove prout de Jure, That Charles Cajetan Count Leſlie, Antonius 
* Count Leſlie, and the hail other Defenders, excepting Captain John Grant, the Purſuer's Father, were 
& born in foreign Parts, outwith his Majeſty's Allegiance ; and alſo that the ſaid Charles Cajetan, Count 
« Leſlie, and the hail other Perſons Defenders called in this Proceſs, (excepting Antonius Count Leſlie) 
te are Papiſts, and profeſs the Romiſh Religion, and all other Facts and Circumſtances relative thereto. 
« And s the Defenders a conjuntt Probation thereanent, if they ſhould think fit, and grants Com- 
© muifion to both Parties for proving to the effeft foreſaid, and that at Leuchtenberg, Chamb, Ratiſbon, 
« Gratz, Gotlitz, Ficyberg, Landſhut, Schwednitz,  Erfurd, Lecwarden, Vienna, Venice, Trieſte, 
Hague, Rotterdam, Amſterdam, Gertrudenberg, - Uleſſingue, alias Fluſhing, London, Dublin, 
« Edinburgh, Aberdeen, Old Aberdeen, Mill of Pitcaple, Kirmundy, Elgin, and Irvine; and that 
* any lawful Day or Days, betwixt and the 24th Day. of. Jane next to come, the Governors, Deputy- 
“ Governors, or any one of the Magiſtrates, or Civil Judges, in the ſeveral Towns or Places beyond Sea, 
&« reſpectively above named, where this Commiſſion may be executed, to be Cimmiſjioners for taking the ſaid 
« Proofs; which Governors or Judges, who ſhall be applied to by, or on behalf of either of the Parties 
te jn this Cauſe, are hereby requeſted to accept of and execute this Commiſſion ex Comitate, and for the 
& Purtherance of Juſtice ; and to any one of the Juſtices of his Majeſty's Peace for the Cities of London 
« and Dublin, for taking the Proof at theſe Places; and to the Sheriff's Deputes or Subſtitutes, or any 
cc 4 his Majeſty's Fuſtices of Peace, for the ſeveral Shires in Scotland, where the Commiſſiun may 

e happen to be executed; each Part intimating to the other, or to their Doers at Edinburgh, the Time the 
* are to begin to lead their reſpective Proofs at the Places above named forth of Scotland; and that 2 
* Weeks at leaſt before taking the ſaid Proofs, and fourteen Days at leaſt before leading any Proof at the 
e Places above named in Scotland; and recommends to the Commiſſioners accepting, and who ſhall be aſſiſting 
e in executing this Commiſſion in foreign Parts, to grant, or apply for, and obtain, all proper and neceſſary le- 
e gal Compulſitors for making the Witneſſes compear before them, as to them ſhall ſeem expedient and — Au 
&« to be reported the ſaid 24th Day of June next to come; and grants Warrand for Letters of incident Di- 
Agence, at either Parties inſtance, againſt Havers and Witneſſes refiding in Scotland, for compearing 
e and deponing before the Commiſſioners to the ſame Day; but ſupercedes extracting the Commiſſion hereby 
« granted for taking the Proof at any of the Places abroad, and without the Dominicns of Great Britain, 
eto the 7th Day of February next; without Prejudice, nevertheleſs, to the Purſuer to take an Extract 
© of the Commiſſion hereby granted for leading the Proof to be adduced by him within the Dominions of 

% Great Britain, in the common and ordinary Way allowed by the Forms of Court.” 

Repreſentation: The Appellants preferred a Repreſentation to the Lord Ordinary againſt this Interlocutor 
for zhe be alſo, pointing out the Impropriety, and Inconveniency attending it: The Impropriety, for 
as much as the naming Commiſſioners by both Parties having been eſtabliſhed by two 
ſacceeding Interlocutors, and not complained of by either Party, the Lord Ordinary was not au- 
thorized to vary from it, by delegating the Power of examining under the Commiſſion to 
every Magiſtrate, however obſcure and inconſiderable, in every Town pointed out by the Reſpondent, 
and mentioned in the Interlocutor: And as to the Inconveniencies, the. Appellant inſiſted, that it 


would 


1 


would-be; to litte Purpoſe to give the Appellant's Agents at Edinburgh thirty Days Notice of 
the ſpeeding of a Cominiflion, e. g. at Vienna or Amſterdam, when it was very poſſible that the Re- 
ſpondent might carry on an Examination in either of theſe Places before ſome obſcure Magiſtrate, with= 
out the Knowlege or Privity of the Appellant's Agent, although he might be at the fame Time in the 
ſame 'Tawn, in conſequence of the Notice given at Edinburgh. But as the Appellant found, that all 
his:Obſervations tending to ſhew how impraRicable the Commiſſion, as ditected by this Interlocutor, 
really was, were but ill received, he proceeded by his Repreſentation to ſhew, that the Commiſion 
muſt in the End be ineffeQtual, or at leaſt that it was premature; and that another very material Que ſtion 
was to be determined, before they proceeded farther in the Commiſſion : He therefore inſiſted, that 
although it ſhould be made evident that both Count Charles Cajeran and Count Antonius Leſlie were 
Aliens, the Reſpondent would not thereby eſtabliſh a Right in himſelf; for that Count Charles Ca- 
jetan, even ſuppoſing him an Alien, yet by the expreſs Limitation of the Eſtate to him by Name in 
the Settlement of the Year 1700, took an Eſtate by Purchaſe, and although by the Laws of Eng- 
land (which in regard to real Eſtates confine the Right of Aliens to narrower Bounds than the 
Laws of other Countries do) an Alien cannot hold an Eſtate, yet it is univerſally admitted that he 
may take an Eſtate, and the Benefit thereof accrues to the Crown by its Prerogative. — It was 
equally evident that Count Antonius took his Eſtate by Purchaſe, as he was to take by a Diſpoſi- 
tion or Conveyance made by Count Charles Cajetan, purſuant to the DireQions of the Settlement. 
of the Year 1700, or by an Adjudication which was tantamount thereunto, and thence it would 
neceſſarily follow, that if he ſhould be deemed an Alien, he took the Eſtate for the Benefit of the 
Crown: And that Count Antonius took by Purchafe would not be contradicted by the Reſpondent, 
as the Manner in which the prays to be admitted on the ſuppoſed Trritancy or Incapa- 
city of Count Antonius is plainly ſuch as muſt be conſtrued a taking by Purchaſe ; for his Prayer is, 
<« That Charles Cajetan Count Leſlie ſhould be decerned and ordained to grant, ſubſeribe, and deliver a 
valid and ſufficient Diſpoſition, contarning Procuratory of Refignation, and all other neceſſary Clauſes 
— aid Land and Eftate of Balquhain, to and in favour of the ſaid Peter Grant, and the Heirs 
ale of his Body, &c.” On the other Hand, ſhonld the Reſpondent fail in his Proofs, or ſhould 
the Proofs of the Appellants Side prevail, yet the Evidence taken in this Cauſe would avail the Ap- 
pellant nothing, ſhould the Crown think fit, immediately after, to inſtitute a Suit, or Ker to an 
Inquiſition againſt the Appellant as an Alien, in order to come at this Eſtate. As the Caſe was 
thus circumſtanced, and the Commiſſion was to be attended with ſo great Trouble and Expence, 
the Ap prayed that this Point might be firſt determined before the Commiſſion iſſued. 
1759. Feb. 16. The Lord Ordinary having adviſed this Repreſentation, with the Anſwers thereto, and what is 
33 &« above ſet forth in 'the Minute of Debate, Finds that the Purſuer before leading his Proof at an 
5th, „ the Places alrouu, and withour” rhe Daminions Great Britain, where Provj #s appointed to be 
e taken by the former Tnterlocutors, ſhall be obliged to mate Intimation to the Defenders, or their Noers, 
« of the Names of the Governors, Judges, or Magiſtrates, in each of theſe Places before 1whom the 
« Proof is to be taken, and of the Houſe or Place in each of theſe Towns or Cities reſpective where 
« ſuch Proof is to be taken, by leaving in the general Poſthouſe of each of theſe Towns or Cities, a 
Letter directed to the Defenders Charles Cajetan Count Leſlie, Leopoldus Count Leſlie, Antonius 
« Count Leſlie, or either of them, or their Agents or Doers, containing the Name 4 the Governor, 
« Judge or Magiſtrate before whom the Proof is to be talen, and the Houſe or Place in the ſaid 
e Town or City, where the ſaid Proof is to be taken, and which Letter 1s to be put in the Gene- 
e ral Poſt-Office of each of the Towns or Cities reſpecti e where Proof is to be taken, Forty-eight 
&« Fours at leaſt before leading any Proof at theſe Places reſpettive ; and refuſes the Deſire of the 
« Repreſentation as to the haill other Points thereof in reſpect of the Anſwers, and adheres to his 
& former Interlocutors.” 
Thovgh this laſt Interlocutor refuſes, in general Terms, the Deſire of the Appellants Repreſenta- 
tion, yet the Lord Ordinary was pleaſed verbally to ſignify his underſtanding thereof to be, that 
Verbal Declara- Ihe Points therein ſtated would be entire when the Proof ſhould come to be adviſed. 
> rot ae As this general Refuſal of the Deſire of the Appellants Repreſentation might, notwithſtanding 
; the verbal Declaration of the Lord Ordinary, be conſidered as concluſive on the Appellant, if not objected 
to, and as the Queſtion ſtated by the Appellant might be ſoon determined, and the Determination there- 
of did no way depend on the Proofs intended to be deduced, it ſeemed extremely ſevere to put the Par- 
tics to the extraordinary Expence which muſt neceſſarily attend the Execution of the Commiſſion, when 
it was manifeſt, that if the Point, which, according to the Lord Ordinary's Expreſſion, was left entire, 
ſhould afterwards be determined againſt the Reſpondent, the whole Proceedings upon the Commiſ- 
ſion would be of no Weight; therefore the Appellant preſented a reclaiming Petition to the whole 
Lords, inſiſting on the ſame Matter he had done by his Repreſentation to the Lord Ordinary, and further 
2 P-ſhewing, that by the Laws of Scotland, even in the Caſe of a Deſcent of Lands on an Alien, the 
hats. Right veſted in the Crown by Eſcheat ; and praying their Lordſhips to find that the Right, if any 
be, from the Appellant's wh, 0g Alienage, belongs to the Crown, and therefore that the Crown 
ought at leaſt to be made Party to the Suit; and in the mean time until this Queſtion ſhould 


| receive 
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receive their Lordſhips Judgment, to ſtop extracting the Act and Commiſſion awarded by the 

Lord Ordinary for taking Proofs in ſo many Parts, both Foreign and Domeſtick. © + | 

TS eee; The Reſpondents having anſwered this Petition, the Court of Seſſion, by Interlocutor of this Date, 
rat: refuſed the Deſire of the Petition, and allowed the Act to be extracted.” ' 

The Appellants, appeeicnding themſelves to be aggrieved by the ſaid ſeveral Interlocutors of the 

8th, 2oth, and 22d of December 1758, 16th and 2oth January, 16th — and 8th-March 1759, 

have appealed therefrom, and humbly hope they will be reverſed or varied, for the following among 
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I. It is an eſtabliſhed Rule in all Laws, as well as in common Senſe, that a Plaintiff ſui 
for an Eſtate in the Poſſeſſion of another Perſon, muſt ſhew a Title in biſelf 
| in Caſe the Right of the Poſſeſſor was out of the Way. If he fails in this, he is ſtopt 
in limine, fince a Plaintiff's ſaying, you have no Title, ergo ] have, is a non ſequitur, and 
the letting him into a Proof of Facts and Circumſtances would be but unneceſſarily 
| vexing the Defendant in a Queſtion where the Plaintiff has no Intereſt. 'The Ap- 
| pellants therefore having ſtated an Objection to the Reſpondent's Right of carrying on 
this Action, the Court ought in the firſt Place to have determined that Objection 
before they allowed a Proof. And it is not ſufficient that the ObjeQion is reſerved 
open till the Proof ſhall be reported, ſince in the mean Time they are at a great Ex- 
pence, dragged all over Europe to attend a Proof taken by a Perſon, who, whether his 
Averments be true or falſe, may not in the Event have any Intereſt. | 


| II. Was the Appellant at Liberty to go into the Merits of the Queſtion, whether upon 
| the pretended Incapacity of Count Charles Cajetan and Count Antonius Leſlie as Aliens 


to hold the Eſtate, the Crown did not become intereſted, he would have pleaded, that 
by the Laws of Scotland, the Title of the Crown by Eſegrat would be eſtabliſhed whe- 


ther they were ſuppoſed to take by Deſcent or by Purchaſe. But even by the Laws 
of England, if Count Charles Cajetan or Count Antonius took by Purchaſe, the Crown 
would be intitled to the Eſtate by Prerogative ; and from what has been offered to 
the Court, it is plain that Count Charles Cajetan and Count Antonius took by Pur- 
chaſe; but as the Court made no Determination on the Queſtion, but left it, as was 
ſaid, entire until the Return of the Commiſſion, they ſhewed that the Queſtion was of 
ſuch a Nature, as muſt at ſome time be diſcuſſed and determined. It were therefore 
unreaſonable to poſtpone the Determination thereof until the Return of the Commiſ- 
| fion, fince it was poſſible that the Determination of that non might render the 

whole Proceedings on the Commiſſion uſeleſs both to the Reſpondent and to the Ap- 
pellant : Whereas in the preſent Shape, ſhould the Reſpondent fail in his Proof, the Ap- 
pellant may {till have all this Expence to undergo a ſecond Time againſt a Claim of the 
Crown, (ſhould ſuch be ſet up) to whom theſe Proceedings are not concluſive. 


III. Even though the Reſpondent had a Right to purſue this Action, ſtill the Commiſſion al- 
lowing him a Proof ought to have been confined to reaſonable and neceſſary Places, 
and not given at large almoſt over all Europe, which can only tend to perplex 
| and diſtreſs the Appellants The Notice directed to be given to the Appellants 
| Agents is not ſufficient, and may be eaſily evaded. The Appellants, as the Commiſ- 
| fion now ſtands, can know nothing of the Witneſſes till they appear before the 
Commiſſioners, and only then, from their own Accounts, without any Opportunity 
of diſcrediting their Evidence. In a Caſe like this, where a Proof is allowed to be 
= | taken in ſo many different Kingdoms, and the Witneſſes are all of the Plaintiff's 
| collecting, it is unjuſt to deprive the Defendants of the common Privilege given to 

every Party of naming a Commiſſioner for taking the Evidence of the other Party. 


Oby. The Queſtion lately ſtarted by the Appellant as to the Right of the Crown, might have 
becn made in the Beginning of the Cauſe ; and as he did not then make it, he is not to 
be allowed to make it at this Time, | 

Anſwer, 


ö 
ö 
| 
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Anfwer, The Appellant never did nor does he now admit himſelf to be liable to any of the Diſab'. 
lities or Incapacities objected by the Reſpondent, The A 

own Right, and whilſt the Reſpondent proceeded in the ordinary Courſe of 
though vexatious and expenſive to the Appellant, yet the Appellant did not think it ne- 
ceſſary to ſee minutely into the Reſpondent's Pretenſions, being conſcious of the Juſtice 
of his own. But when he found that the Reſpondent ſeemed determined to inyolve 


pellant relied entirely on his 
uſineſs, 


him in immenſe Trouble and Expence, and in ſome Degree to teize the Appellant 
out of his Eſtate, it then became neceſſary to look more narrowly into the Re 


ſpon- 
dent's Right, and ſtrictly examine its Extent, before he ſubmitted to follow the 22 
dent in his extravagant Rambles. 


Ro. DuNpas. 


AL. FORRESTER, 
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Charles Cajetan Count Leſlie, 
and Anthony Leſlie of Bal- CAppellants. 
quhain, 8 


Peter Grant and David Orme, 
Writer in Edinburgh, bis Reſpondents, 
Tator ad litem. 


The Appellants CASE. 


* _ To be heard at the Bar of the Houſe of Loxps on 
Wedneſday the 16th Day of May 1759. 
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